STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS
RUTHYE SM TH,
Peti ti oner,
VS. Case No. 02-4527
BREVARD COUNTY SCHOOL BOARD,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, the Division of Admnistrative
Hearings, by its duly-designated Adm nistrative Law Judge,
Jeff B. Clark, held a formal admi nistrative hearing in this case
on March 10, 2003, in Viera, Florida.

APPEARANCES

For Petitioner: Levi G WIlians, Esquire
Fertig & Granl i ng
200 Sout heast Thirteenth Street
Fort Lauderdale, Florida 33316

For Respondent: Harold T. Bistline, Esquire
Stromire, Bistline, Mniclier & Giffith
1970 M chi gan Avenue, Building E
Post O fice Box 8248
Cocoa, Florida 32924-8248

STATEMENT OF THE | SSUE

Whet her Petitioner, Ruthye Smith, was discrimnated agai nst

on the basis of her race when she was not selected for two



adm nistrative positions with the Brevard County School Board in
1998.

PRELI M NARY STATEMENT

On Septenber 10, 2002, the Florida Comm ssion on Human
Rel ati ons advi sed Petitioner that it had nade a determ nation
that there was no reasonabl e cause to believe that an unl awf ul
enpl oyment practice had occurred in response to her conpl ai nt
t hat she had been the victimof enploynment discrimnation due to
her non-sel ection for positions with the Brevard County Schoo
Board in 1998.

The Florida Conmm ssion on Human Rel ations advi sed
Petitioner that she had the right to request an adm nistrative
hearing within 35 days of the notification of the determ nation
of no reasonabl e cause.

On Cctober 15, 2002, Petitioner filed her Petition for
Rel i ef froman Unlawful Enploynent Practice with the Florida
Conmi ssi on on Human Rel ations. On Novenber 19, 2002, her
Petition for Relief was transmtted by the Florida Comm ssion on
Human Rel ations to the Division of Administrative Hearings,
requesting assignnent of an Admnistrative Law Judge to conduct
al | necessary proceedi ngs.

On Novenber 19, 2002, an Initial Order was sent to both
parties. On Decenber 9, 2002, the case was schedul ed for fina

heari ng on January 27, 2003, in Viera, Brevard County, Florida.



On January 17, 2003, Petitioner filed a Mdtion for Continuance
that was granted on January 22, 2003. The final hearing was
reschedul ed for March 10, 2003.

The final hearing took place as reschedul ed on March 10,
2003. Petitioner testified on her own behal f and presented
14 exhibits that were admtted into evidence and marked
Petitioner's Exhibits 1 through 14. Respondent presented two
witnesses: WIliamHall and Betty Dunn. Respondent presented
four exhibits that were admtted into evidence and marked
Respondent's Exhibits 1 through 4.

At their request, the parties were given 20 worki ng days
fromthe filing of the transcript of the proceedings to file
proposed recommended orders. The two-volunme Transcript of
Proceedi ngs was filed on April 14, 2003. On May 1, 2003,
Respondent requested an extension of tine to file proposed
recormended orders. The time for filing proposed recomrended
orders was extended until May 19, 2003. Each party filed a
Proposed Recommended Order; each was thoughtfully considered by
t he undersi gned Adm nistrative Law Judge.

FI NDI NGS OF FACT

1. Respondent, Brevard County School Board, is the public
entity that operates the public schools in Brevard County,
Florida, and is the enployer of teachers, adm nistrators and

ot her personnel involved in operating public schools.



2. Petitioner, Ruthye Smith, is an African-American
femal e, who has been enpl oyed by Respondent as a teacher since
1973.

3. Respondent utilizes a state-approved Human Resource
Managenent and Devel opnent Pl an, known by the acronym "HRMD, "
for the training, evaluation, and sel ection of principals,
assi stant principals, and deans.

4. HRVD utilizes an interview process for personnel
selection called "targeted sel ection” which identifies
"di nensi ons"” for each enployee position that are devel oped
t hrough an in-depth job analysis of each position.

5. The targeted selection interview process is designed to
eval uate a candidate's qualifications for a position by
assessing the candi date's responses to questions designed to
reveal the candidate's ability to fulfill requirenents of the
di mrensions identified for the particular position.

6. "Targeted selection” identifies the foll ow ng seven
di mensi ons for the assistant principal position: comrunication,
deci si veness, | eadership, energy and tol erance for stress,
pl anni ng and organi zati on, control/nonitoring, and
t echni cal / pr of essi onal know edge.

7. A candidate for a principal, assistant principal or
dean position is questioned/interviewed by two certified

targeted selection interviewers in one-on-one interviews. These



interviewers are principals or fornmer principals who have been
pronoted to director or assistant superintendent and who have
recei ved specific training in utilizing the targeted sel ection
process.

8. Each interviewer rates and scores the candidate in
separate interviews, evaluating the candidate' s responses to
certain questions froman interview guide that provides
guestions directly related to the seven dinensions. The result
is a "dinmension rating" with a range froma low of 1 to a high
of 5 in each of the seven di nensions.

9. After each interviewer has concluded his or her
interview, the interviewers confer and forma consensus of the
di rension ratings generated by the candidate's responses and
prepare a data integration form which docunents a consensus
di mrension rating given the candidate by the interviewers for
each targeted dinmension

10. A candidate for selection to an adm nistrative
position such as principal, assistant principal, or dean is not
deened qualified unless the candi date scores at |east a
consensus 3 in each of the seven targeted di nensions.

11. Respondent typically pursues three initial steps in
t he personnel selection process: advertising the position,

eval uating applicants to see if they neet basic criteria, and



gi ving candi dates who neet the basic criteria targeted sel ection
i nterviews.

12. In the instant case, in April 1998, Petitioner applied
for two advertised assistant principal positions. Having net
the criteria for consideration, Petitioner was given two
targeted selection interviews on June 10, 1998. The data
integration formprepared by the interviewers records a
consensus score of 1 in each of the seven targeted di mensions.
Based on the targeted selection interviews and the resultant
consensus scores, Petitioner did not score the consensus 3 in
each of the seven targeted dinensions required to qualify for
consi deration for the assistant principal positions.

13. Uilizing the same targeted selection interview
process, Respondent identified other qualified candi dates who
were selected for the positions; both of the candi dates sel ected
wer e Caucasi an fenal es.

CONCLUSI ONS OF LAW

14. The Division of Admi nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. Subsection 120.57(1), Florida Statutes.

15. Subsection 760.10(1)(a), Florida Statutes, provides
that it is an unlawful enploynent practice for an enpl oyer:

(1)(a) To discharge or to fail or refuse

to hire any individual, or otherw se to
di scrim nate against any individual with



respect to conpensation, terns, conditions,

or privileges of enploynent because of such

i ndividual's race, color, religion, sex,

national origin, age, handicap, or narita

st at us.

16. Florida courts have determ ned that federa

discrimnation | aw shoul d be used as a gui dance when construing
provi sions of Section 760.10, Florida Statutes. Harper v.

Bl ockbuster Entertai nnent Corp., 139 F.3d 1385 (11th Gr. 1998);

Fl ori da Departnent of Comrunity Affairs v. Bryant, 586 So. 2d

1205 (Fla. 1st DCA 1991).
17. The United States Suprenme Court established, in

McDonnel | - Dougl as Corporation v. Geen, 411 U S. 792 (1973) and

Texas Departnent of Community Affairs v. Burdine, 450 U S. 248

(1981), the analysis to be used in cases alleging discrimnation
under Title VII, which is persuasive in the instant case, as

reiterated and refined in the case of St. Mary's Honor Center V.

Hi cks, 509 U S. 502 (1993).
18. This analysis illustrates that a petitioner has the
burden of establishing, by a preponderance of evidence, a prina

facie case of discrimnation. |If that prim facie case is

establ i shed, the respondent nust articulate a legitinmate, non-
di scrimnatory reason for the action taken. The burden then
shifts back to the petitioner to go forward with evidence to

denonstrate that the offered reason is nerely a pretext for



unl awful discrimnation. The Suprene Court stated in Hi cks
before finding discrimnation in that case, that:

[ T] he fact finder nust believe the

plaintiff's explanation of intentional

di scrim nation.
509 U. S. at 519.

19. In the H cks case, the Court stressed that even if the
fact finder does not believe the proffered reason given by the
enpl oyer, the burden still remains with the petitioner to
denonstrate a discrimnatory notive for the adverse enpl oynent

action taken.

20. In order to establish a prinma facie case, Petitioner

nmust establish that she is a nenber of a protected class or
group; that she is qualified for the position in question; that
despite her qualifications she was not selected for the position
(she was subjected to an adverse enpl oynent deci sion); that
sonmeone was sel ected who had simlar qualifications who was not
in the protected group; that she was treated | ess favorably than
simlarly situated persons outside her protected group; and that
there is sonme causal connection between her nmenbership in the
protected group and the adverse enpl oynent decision that was

made. McDonnel | - Dougl as Corporation v. Geen, 411 U S. 792

(1973): Canino v. U.S. EE QOC., 707 F.2d 468, (1lth Gr. 1983).

21. There is no dispute in this case that Petitioner is a

menber of a protected class or group, that an adverse enpl oynent



deci si on was nmade, and that individuals were selected for the
posi tions who were not nmenbers of the protected group.

22. Petitioner failed to denonstrate that she was
qualified for the positions. |In fact, the evidence clearly
denonstrates that she failed to acconplish the m ni num consensus
scores in each of the seven targeted dinensions in the
interviews designed to qualify candidates. |In addition,
Petitioner failed to establish any causal connection between her
failure to be selected for the positions and her race. No
credi bl e evidence was presented that her failure to be sel ected

for the positions was because of her race. Coutu v. Mrtin

County Board of County Conmi ssioners, 47 F.3d 1068, 1073 (11th

Cr. 1995); Young v. GCeneral Foods Corp., 840 F.2d 825, 830

(11th Cir. 1988).

23. Wiile Petitioner failed to establish a prim facie

case, Respondent offered legitimate, non-discrimnatory
explanations for its failure to select Petitioner for the
positions she sought. Petitioner had failed to nmeet the m nimum
qualifications for the positions. It hired individuals who had
scored at |east a consensus 3 in each of the targeted di nensions
and successfully conpleted the sel ection process.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is



RECOMVENDED t hat a final order be entered by the Florida
Conmi ssion on Human Rel ations dism ssing the Petition for Relief
filed in this case.

DONE AND ENTERED this 22nd day of My, 2003, in

Tal | ahassee, Leon County, Florida.

JEFF B. CLARK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the

D vision of Adm nistrative Hearings
this 22nd day of May, 2003.

COPI ES FURNI SHED,

Harold T. Bistline, Esquire

Stromre, Bistline, Mniclier & Giffith
1970 M chi gan Avenue, Building E

Post Ofice Box 8248

Cocoa, Florida 32924-8248

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Levi G WIlianms, Esquire
Fertig & Graming

200 Sout heast Thirteenth Street
Fort Lauderdale, Florida 33316
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Ceci| Howard, General Counsel

Fl ori da Comm ssi on on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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